IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD R WLLIAMS, ET AL., : CViL ACTI ON
: NO. 00-1709
Plaintiff,
V.

PHI LADELPHI A HOUSI NG
AUTHORI TY,

Def endant .

MEMORANDUM
EDUARDO C. ROBRENO, J. Decenber 18, 2002

FACTUAL BACKGROUND OF THE CASE!

Plaintiff, a former PHA police officer, brought suit
agai nst the PHA alleging unlawful retaliation, discrimnation and
failure to accomobdate under the ADA. The plaintiff was
tenporarily suspended fromPHA as a result of a heated
altercation he had with a superior officer. Plaintiff’s hiatus
fromPHA |asted fromhis suspension, on May 19, 1998, until he
was fired, on Decenber 29, 1998. During the period between
plaintiff's suspension and subsequent term nation, plaintiff
underwent various psychol ogi cal exam nations. The exam ni ng

psychol ogi sts concluded that plaintiff suffered from severe

1 A full recitation of the facts is set forth in Wllians
v. Phil adel phia Housing Authority, 2002 W. 31496398 (E. D. Pa.
Oct ober 28, 2002).




depression, and that as a result, plaintiff should be prohibited
fromcarrying a firearmfor a tenporary period of tine.

Based on these events, PHA refused to allow plaintiff
to return to work at PHA until plaintiff received nedica
clearance to carry a firearmonce again. |In turn, plaintiff
requested that PHA allow himto work in a capacity where it would
not be necessary to carry a weapon. PHA refused, citing safety
concerns, and contending that plaintiff would have access to
firearnms in all avail abl e enpl oynent positions for which he was
qualified at PHA

After the altercation, plaintiff stopped comng to
work. VWhile out of work, plaintiff drew down all avail abl e
nmedi cal | eave to which he was entitled.? After he had exhausted
all of his nedical |eave, plaintiff requested in witing and PHA
granted a | eave of absence on two occasions. After the second
| eave of absence expired, although directed to do so by PHA
plaintiff did not request any additional |eave or otherw se
contact PHA. As a result, his enploynent wwth PHA was term nated
on Decenber 29, 1998.

The court granted sunmary judgenent in favor of PHA

In doing so, the court held, as to plaintiff’s claim of

2 During the period between plaintiff’s suspension and his

psychol ogi cal examination, plaintiff was instructed to report to
work in the PHA radio room PHA refused to allow plaintiff to
work in the radio roomonly after PHA received the results of
plaintiff’s psychol ogi cal exam nati on.
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retaliation, that: 1) plaintiff’'s retaliation claim to the
extent that it was based upon PHA's refusal to transfer plaintiff
to the radio room was stated as a retaliation claim but was, in
substance, a failure to accommopdate claimand 2) as to
plaintiff’s claimof retaliatory termnation, that plaintiff
failed to produce sufficient evidence fromwhich a reasonabl e
jury could conclude that the defendant’s proffered legitimte
reason for plaintiff’s termnation was, in actuality, a pretext
for retaliatory aninus.

As to plaintiff’s claimof discrimnation under the
ADA, including a claimof failure to accommobdate, the court held
that: 1) plaintiff was not disabled within the neaning of the
ADA; 2) plaintiff was not “regarded as” disabled by the PHA
within the nmeaning of the ADA;, and 3) plaintiff did not have a
record of a disability within the neaning of the ADA

Plaintiff has filed a notion for reconsi derati on.

1. PLAINTIFF' S MOTI ON FOR RECONSI DERATI ON

A notion for reconsideration should only be granted
when there is newWy avail abl e evidence, an intervening change in
controlling law or if the court commtted manifest errors of |aw
or fact and there is a need to prevent manifest injustice. See

NL Indus., Inc. v. Comercial Union Ins. Co., 65 F.3d 314, 324

n.8 (3d Cir. 1995); Harsco Corp. v. Zlotnicki779 F.2d 906, 909




(3d Gr. 1985). Plaintiff does not allege the existence of newy
di scovered evidence or an intervening change in controlling | aw
Therefore, in order to succeed, plaintiff nust establish that
this court commtted manifest errors of |law or fact.

A) Plaintiff’s Discrimnation daim

Plaintiff asserts that the court ignored all eged
adm ssions of record by PHA that plaintiff was di sabl ed because
PHA stated in its answer to plaintiff’s conplaint that they
offered plaintiff a “reasonabl e accommodation.” Plaintiff

contends that the decision of the Suprene Court in Barnett v.

US Airways, Inc., 122 S. Ct. 1516, 1523 (2002) stands “for the

proposition that a federal court ‘nust assune’ a plaintiff to be
an individual with a known disability where the enpl oyer purports
to have offered a reasonabl e accommodation.” Plaintiff’s Mtion
for Reconsideration at 15. Accordingly, plaintiff argues, that
the court “disregarded governing law,” resulting in factual and
| egal errors.

Plaintiff msinterprets the Barnett decision. The
Suprene Court did not hold, as argued by plaintiff, that a court
must al ways assune that an individual is disabled under the ADA
whenever an enpl oyer uses the phrase “reasonabl e accommobdati on”
inreferring to voluntary concessions nade to an enpl oyee. The
i ssue before the Suprene Court in Barnett was whether, and to

what extent, the ADA s requirenent that disabled individuals be



gi ven reasonabl e accommodations is trunped by an existing

seniority system See Barnett, 122 S.Ct. at 1520. |In other

words, the inquiry made by the Court was whet her the
accommodati on requested was “reasonable.” See id. The Court
“assuned” disability because the parties assuned disability not
because the defendant sinply used the term “reasonabl e
acconmmpdation.” See id. at 1523.

Plaintiff is correct that defendant’s use of the term
“reasonabl e accommodati on” was not discussed in the opinion and
probably shoul d have been. Such use of the term “reasonabl e
accommodati on” can serve as rel evant evidence that defendant
regarded plaintiff as disabled. However, the use of the term in
and of itself, does not show that defendants regarded plaintiff
as suffering froma disability that was any greater than was
found in the court’s opinion (i.e., being unable to work in a
position in which he woul d have access to firearns or be around
those carrying firearns). Merely pointing to the use of the term
“reasonabl e accommodati on” by the defendants fails to establish a
mani fest error of fact or |aw

B) Plaintiff’s Retaliation daim

Plaintiff also objects to the court’s hol ding that
plaintiff failed to produce sufficient evidence fromwhich a
reasonabl e jury could conclude that the defendant’s proffered

legitimate reason for plaintiff’s termnation was, in actuality,



a pretext for retaliatory aninus. Plaintiff argues that such a
holding is a manifest error for the foll ow ng reasons:

1) The court found that plaintiff was term nated for
failing to respond to PHA's directive that plaintiff apply for
additional |eave in accordance with PHA policy regarding | eave,
however, PHA never introduced the relevant policy;

2) the court relied solely on the tenporal proximty
between plaintiff’s protected activity and his subsequent
termnation, and the Third Grcuit has made clear that tenporal
proximty, by itself, cannot be a determ native factor;

3) PHA failed to articulate a legitinmte non-
retaliatory reason for plaintiff’s term nation because conpli ance
with the PHA personnel policy regarding nedical |eave called for
a physical inpossibility. Moreover, physical inpossibility is
the reason why plaintiff did not conply. This is so because
pursuant to PHA policy regarding nedical |eave, requests for
nmedi cal | eaves of absence nust be acconpani ed by a nedi cal
certificate fromthe enpl oyee’ s physician, because plaintiff’s
physi ci an was of the opinion that plaintiff could return to work;
and

4) the evidence shows that PHA had only required
plaintiff to request additional |eave or be term nated after
plaintiff engaged in protected activity, insinuating that PHA did

not adhere to that policy on a regul ar basis.



Wth regards to plaintiff's first argunent, it is true
that PHA never offered into the record the rel evant provisions of
PHA s policy regarding nmedical or any other type of |eave to
which it referred. However, PHA nade nunerous assertions that
the requirenent that plaintiff request an additional |eave of
absence after a previous | eave had expired was in confornmance
wth PHA policy. Plaintiff, however, filed five nenoranda in
support of his position on the cross-notions for sumary
j udgnent, yet never contradicted PHA' s characterization of its
personnel policy until this notion for reconsideration. 1In the
absence of an allegation to the contrary, the court was free to
accept PHA' s position as uncontested.

Wth regards to plaintiff’s second argunent, the court
did not rely solely on the tenporal proximty between the
protected activity and the adverse enpl oynent action, and
explicitly stated so on pages 21-23 of the opinion. |In fact, the
court’s finding was that plaintiff presented no evidence of
retaliatory notive besides the tenporal proximty of the two
occurrences, and that that by itself was insufficient to support
a finding of causation or pretext.

Plaintiff’s third argunent, which once again is being
raised for the first tine in the notion for reconsideration, also
fails. Plaintiff had stated in depositions that he was fully

aware that | eaves of absence could be granted for any reason, not



just nedical reasons. Moreover, plaintiff did not submt a

medi cal certification with regards to his second | eave of
absence, yet one was granted. Finally, the PHA clained to have
fired plaintiff not just because he failed to request an

addi tional nedical |eave of absence, but because of he failed to
respond at all to PHA's directive.

Wth regards to plaintiff’s fourth argunent, it is true
that PHA' s nedical |eave policy was not consistently applied to
plaintiff, but its general |eave policy was. The general |eave
policy states that | eave would be granted, “in special
circunstances” by witten request, see Defendant’s Response,
exhi bit B, and defendant knew that |eave was granted for any

| egitimate reason

11, CONCLUSI ON

For the reasons set forth above, the notion for

reconsideration will be deni ed.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD R W LLIAMS, ET AL., : CViL ACTI ON
: NO. 00-1709
Plaintiff,

V.

PHI LADELPHI A HOUSI NG
AUTHORI TY,

Def endant .

ORDER
AND NOW on this 18th day of COctober, 2002, it is
hereby ORDERED that plaintiff’'s notion for reconsideration (doc.

no. 60) is DEN ED.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO J



